SUPREME COURT OF WISCONSIN

Case No.: 97- 0574, 97-0575, 97-0576, 97-0577
97-0735, 97-1101, 97-1102

Complete Title

of Case:

Community Credit Plan, Inc.,
Pl aintiff-Respondent-Petitioner,
V.

Marci a K. Johnson and Hul da Johnson,
Def endant s- Appel | ant s.

Community Credit Plan, Inc.,
Pl aintiff-Respondent-Petitioner,
V.

Frank M Kett,
Def endant - Appel | ant .

Community Credit Plan, Inc.,
Pl aintiff-Respondent-Petitioner,
V.

Frank M Kett,
Def endant - Appel | ant .

Community Credit Plan, Inc.,
Pl aintiff-Respondent-Petitioner,
V.

Kennet h P. Mader,
Def endant - Appel | ant .

Community Credit Plan, Inc.,
Pl aintiff-Respondent-Petitioner,
V.

Roger H. Schuett,
Def endant - Appel | ant .

Community Credit Plan, Inc.,
Pl aintiff-Respondent-Petitioner,
V.

WIllie Quattl ebaum and Dorothy Quattl ebaum
Def endant s- Appel | ant s.

Community Credit Plan, Inc.,
Pl aintiff-Respondent-Petitioner,
V.

WIllie Quattl ebaum and Dorothy Quattl ebaum
Def endant s- Appel | ant s.




ON REVI EW OF A DECI SI ON OF THE COURT OF APPEALS
Reported at: 221 Ws. 2d 766, 586 N.W2d 77
(C. App. 1998- Published)

Opinion Filed: July 9, 1999
Submitted on Briefs:
Oral Argument: June 2, 1999
Source of APPEAL
COURT: Circuit
COUNTY: M | waukee
JUDGE: M chael G Ml nstadt/Frank T. Crivello
JUSTICES:
Concurred:
Dissented: Wl cox, J., dissents (opinion filed)

Not Participating:

ATTORNEYS: For the plaintiff-respondent-petitioner there
were briefs by Arthur M Mgl owsky, Penny G Gentges and Bass &
Mogl owsky, S.C., MIwaukee and oral argunent by Arthur M

Mogl owsky.

For all the defendants-appellants there was a
brief by Gerald R Harnon and Harnon Law O fice, M| waukee and
oral argunent by Gerald R Harnon.

Am cus curiae was filed by Stephen E. Meili and
Consuner Law Litigation Clinic, Madison for Center for Public
Representation, Inc.

Am cus curiae was filed by Edward J. Hei ser,
Jr., and Wayte Hirschboeck Dudek, S.C., MIwaukee for the
W sconsi n Financi al Services Associ ation.



Nos. 97-0574-77, 97-0735 & 97-1101-02
NOTI CE

This opinion is subject to further editing and
modification. The final version will appear in
the bound volume of the official reports.

Nos. 97-0574-77, 97-0735 & 97-1101-02

STATE OF W SCONSI N : | N SUPREME COURT
Community Credit Plan, Inc., FILED
Pl ai ntiff-Respondent-Petitioner, JUL 9, 1999
v Marilyn L. Graves
Clerk of St_Jpreme Court
Marcia K. Johnson and Hul da Johnson, Madison, Wi

Def endant s- Appel | ant s.

Community Credit Plan, Inc.,
Pl aintiff-Respondent-Petitioner,
V.
Frank M Kett,

Def endant - Appel | ant .

Community Credit Plan, Inc.,
Pl aintiff-Respondent-Petitioner,
V.
Frank M Kett,

Def endant - Appel | ant .

Community Credit Plan, Inc.,
Pl aintiff-Respondent-Petitioner,
V.
Kennet h P. Mader,

Def endant - Appel | ant .

Community Credit Plan, Inc.,




Nos. 97-0574-77, 97-0735 & 97-1101-02

Pl ai ntiff-Respondent-Petitioner,
V.
Roger H. Schuett,

Def endant - Appel | ant .

Community Credit Plan, Inc.,
Pl aintiff-Respondent-Petitioner,
V.

WIllie Quattl ebaum and Dor ot hy
Quat t| ebaum

Def endant s- Appel | ant s.

Community Credit Plan, Inc.,
Pl aintiff-Respondent-Petitioner,
V.

WIllie Quattl ebaum and Dor ot hy
Quat t| ebaum

Def endant s- Appel | ant s.

REVI EW of a decision of the Court of Appeals. Affirned.

11 DONALD W  STEI NVETZ, J. The petitioner, Conmunity
Credit Plan, Inc. (Comrunity), seeks review of the court of

appeal s' decision, Community Credit Plan, Inc. v. Johnson, 221

Ws. 2d 766, 586 N.W2d 77 (Ct. App. 1998), awarding attorney
fees pursuant to the Wsconsin Consuner Act (WCA) to defendants-
appel | ant s. The appellate court's decision reversed the orders
of the MIlwaukee County Circuit Court, Honorable M chael
Mal mst adt and Honorable Frank T. Crivello, in the consolidated
repl evin actions. In each case, the circuit court determ ned

that the defendants-appellants (custonmers) did not "prevail”
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under Ws. Stat. 8 425.308 and were thus not entitled to their
attorney fees. ™

12 A majority of the court of appeals reversed, concluding
t hat because the custoners, in a consuner credit transaction, had
succeeded in their notions to vacate the default judgnents which
had been entered against them they were the prevailing parties
under Ws. Stat. 8§ 425. 308. This case is a consunmer credit
transaction case to which Ws. Stat. 8§ 421.401(2)(b) applies.

13 The custoners all purchased vehicles in consunmer credit
transactions financed by Community, whose office is in Wukesha
County. The transactions did not occur in M| waukee County, nor
did any of the custoners live or store any vehicle involved in a
transaction in MIwaukee County. \When each of these |oans went
into default, Community conmmenced small clainms replevin actions
in MI|waukee County agai nst each custoner to recover the vehicles
whi ch had secured the consunmer credit transactions. None of the
custoners appeared in court, and default judgnents in replevin
aut hori zing repossession were entered against each custoner by
the M| waukee County small clains court. Al'l but one of the
vehi cl es subject to orders were repossessed.

14 After the repossession and sale of the vehicles had

occurred (except in the Quattlebaum cases) each custoner brought

! The Wsconsin Consuner Act consists of Ws. Stat. chs.
421- 27.

2 Unless otherwise noted, all statutory cites are to the
1995-96 version
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a notion to vacate the respective judgnent and to dismss the
action, under Ws. St at. § 421.401(2)(b), for lack of
jurisdiction on the grounds of inproper venue. The notions did
not include answers to the small clains replevin actions, and the
custoners have not made any assertions regarding the underlying
basis for the repossession actions.

15 In five of the cases, Comunity did not oppose the
motions to vacate the judgnents (Comunity objected to the
Quattl ebaum s notion because of an intervening bankruptcy). The
circuit court granted each of the custoner's notions to vacate
t he judgnents. The circuit court then granted Conmunity's ora
nmotions to dismss the actions wthout prejudice. The circuit
court also determined that the custonmers were not entitled to
fees pursuant to Ws. Stat. 8 425.308. The court stated, "[t]his
is not the kind of mstake [] or practice that | believe the

W sconsin Consuner Act was designed and intended to protect

consuners from This was nerely a legal error nmade by a
nonl egal, nonlegally trained agent of a conpany which does
routi ne business perhaps in small clains court.” The judge also
concluded, "I just do not believe under the reasoning stated in

the Footville [State Bank v. Harvell, 146 Ws. 2d 524, 432 N.W2d

122 (Ct. App. 1988)] decision that the defendants have prevail ed
on a significant issue in this litigation."

16 In each of the seven cases, the circuit court did,
however, award $250 in fees under Ws. Stat. 8§ 805.04(2), which
allows the court to set "such terns and conditions as the court

deens proper” in granting a voluntary di sm ssal.



Nos. 97-0574-77, 97-0735 & 97-1101-02

17 The custoners appealed the denial of attorney fees
under the WCA A majority of the court of appeals reversed,
concluding that the custonmers did prevail in circuit court, and
were therefore entitled to attorney fees under the WCA

18 The court wused a two-prong test to reach this
conclusion: whether there was a significant benefit in the
litigation to the plaintiff, and whether there was a violation of
the WCA by the defendant. Because the custoners received a
"significant benefit"™ from the dism ssal of the default
j udgnents, and because the creditor had in fact violated the WCA
by prosecuting the action in M| waukee County in violation of the
venue provisions of the WCA, Ws. Stat. 8§ 421.401(1) and (2)(b),
the court held that the custoners prevail ed.

19 The court of appeals rejected Community's claim that
the custoners did not prevail because their notions to dismss
were not granted. Instead, the court concluded that Community's
nmotions to voluntarily dismss achieved the very sane result;
therefore, the customers were the prevailing party for fee-
shifting purposes. In reaching this conclusion, the court | ooked
to the "catalyst test” which was devel oped to determ ne whether
to award attorney fees under the fee shifting provision of 42
U S C 8§ 1988. The two-part catalyst test requires that a causal
link between the lawsuit and the relief obtained be established,
and that the opponent's conduct was required by I|aw The
catal yst test differs fromthe "substantial benefit" test in that
neither a "substantial benefit" nor a violation of the WCA by the

creditor need be shown.
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120 The issue to be determned is if, under Ws. Stat.
8§ 421.401(1) and (2)(b), the custoners prevailed under the
statute and are therefore entitled to an award of attorney fees
pursuant to the WCA The majority of this court affirns and
adopts the reasoning and decision of the magjority of the court of

appeals in this case. Community Credit Plan, Inc. v. Johnson

221 Ws. 2d 766, 586 N.W2d 77 (Ct. App. 1998).

11 Wt disagree with the view held by Judge Curley in her
di ssent that Community did not violate the WCA because it is the
circuit court's duty to screen out inproperly venued actions.

See Community Credit Plan, 221 Ws. 2d at 780 (Curley, J.,

dissenting). Wile the circuit court is to dismss an inproperly
venued action for Jlack of jurisdiction, see Ws. Stat.
8§ 421.401(2) and (b), the venue provision of the WA clearly
defines for creditors the proper venue for actions arising from

consuner credit transactions. See Comunity Credit Plan, 221

Ws. 2d at 774; Ws. Stat. 8§ 421.401(1). \Were a creditor in a
consuner credit transaction fails to prosecute an action in the
proper venue, the creditor prosecutes contrary to the venue
provisions, and is in violation of those provisions. Ws. Stat.
8§ 421.401(2)(b). To hold otherwse would fail one of the
pur poses behind the WCA, which is to "protect custoners against
unfair, deceptive, false, msleading and unconsci onabl e practices
by nmerchants.” Ws. Stat. 8§ 421.102(2)(b).

112 W also disagree wth the argunent nade by the
W sconsin Financial Services Association (Association) in its

amcus curiae brief to this court. Upon setting forth the
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mul ti pl e purposes of the Wsconsin Consuner Act, see Ws. Stat. §
421.102(2)(a)-(c), the Association contends that an award of
attorney fees is not in accord with those purposes for it neither
serves to deter violations of the venue provisions nor 1is
consistent wth the "severity" of a violation of those
provi si ons. Contrary to its position, a violation of the venue
provision in a consuner credit transaction is serious, as the
default judgnents and subsequent repossessions involved in these
cases anply denonstrate.

13 In reaching its conclusion, the Association failed to
address a fourth purpose of the Wsconsin Consunmer Act, which is
the coordination of the regulation of consuner credit
transactions [in Wsconsin] with the policies of the federal
consuner credit act. Ws. Stat. 8§ 421.102(2)(d). The federal
consuner credit act was designed to counter a broad variety of
abuses, including the prosecution in venues far froma custoner's

resi dence. Bl akenore v. Pekay, 895 F. Supp. 972, 978 (N.D. 1I1.

1995) ("The venue provision of the FDCPA was designed to |limt
the ability of debt collectors to file debt collection actions in
courts inconvenient to the debtor."). Li kewi se, the Wsconsin
Consuner Act protects custoners from the serious problens and
I nconveni ences acconpanying actions prosecuted in an inproper
venue, as these actions were.

14 For the reasons set forth in Community Credit Plan, 221

Ws. 2d 766, we hold that the custoners were prevailing parties
under Ws. Stat. 8§ 425.308. The custoners received a significant

benefit in the opening and dism ssal of the default judgnents
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against them in accordance with Ws. Stat. 8§ 421.401(2)(b), and
Community's prosecution of the seven actions in the M| waukee
County Crcuit Court was a violation of W s. St at .
§ 421.401(2)(b), the WCA venue provision.

By the Court.—JFhe decision of the court of appeals is

af firned.
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115 JON P W LCOX, J. (Di ssenting). The W sconsin

Consuner Act (WCA) was enacted to nore equally bal ance consuner -
creditor interests in consunmer transactions.®! The purposes of
the WCA, set forth in Ws. Stat. 8§ 421.102(2), are: “To
sinplify, «clarify and nodernize the |aw governing consuner
transactions”; “To protect custoners against unfair, deceptive,
fal se, m sl eadi ng and unconsci onabl e practices by nerchants”; and
“To permt and encourage the devel opnent of fair and econom cally
sound consuner practices in consuner transactions.”
8§ 421.102(2)(a)-(c). Wile the WCAAis to be liberally construed
to pronote its underlying purposes and policies, the majority’s
opi nion today has tipped the balance. Therefore, | respectfully
di ssent.

16 “The basic purpose of the renedies set forth in Chapter
425, Stats., is to induce conpliance with the WA and thereby

pronote its underlying objects.” First Wsconsin Nat’| Bank v.

Ni col aou, 113 Ws. 2d 524, 533, 335 NNW2d 390 (1983). One such
remedy is the fee-shifting statute, Ws. Stat. 8§ 425.308.

Section 425.308 provides in part:

Reasonabl e attorney fees. (1) If the custoner
prevails in an action arising from a consuner
transaction, the custoner shall recover the aggregate
anount of <costs and expenses . . . together wth a

reasonabl e amount for attorney fees.

1 Jeffrey Davis, Legislative Restriction of Creditor Powers
and Renedi es: A Case Study of the Negotiation and Drafting of
the Wsconsin Consuner Act, 72 Mch. L. Rev. 3, 6 (1973).
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17 The issue in this case is whether the seven custoners
prevail ed under the WCA, and are therefore entitled to recover
the attorney’'s fees and expenses incurred in bringing their
notions to reopen. In order to prevail wunder Ws. Stat.
8 425.308, the custonmer (1) nust be the “prevailing party,” i.e.,
he or she nmust have succeeded on a significant issue in
l[itigation, and (2) the benefit nust involve the creditor’s

viol ation of the WCA. Footville State Bank v. Harvell, 146 Ws.

2d 524, 530, 539-40, 432 N.W2d 122 (Ct. App. 1988).

118 | agree with the dissent in the court of appeals in
this case that the reopening and dism ssal wthout prejudice of
these matters do not constitute a “significant benefit” to the
cust oners. “[T] he reopening of the matters and their dism ssa
merely required the creditors to recomence these actions in the
proper county. At best, any negative effects which were halted

were halted tenporarily.” Community Credit Plan, 1Inc. V.

Johnson, 221 Ws. 2d 766, 777-78, 586 NWwW2d 77 (C. App.
1998) (Curley, J., dissenting). Thus, | would hold that the
custoners did not achieve a significant Dbenefit in this
litigation.? See id. at 774.

119 | also disagree with the application of the catalyst

test, the test for determning prevailing party status for

2| also believe that the court of appeals, and consequently
the majority in this case, incorrectly relied on facts not
supported by the record. The record does not contain the
custoners credit records (which could have been marred) nor would
the replevin judgnents allow for the garnishnent of the
custoners’ wages, only possession of the property. Ws. Stat
§ 425.205(1)(e).



Nos. 97-0574-77, 97-0735 & 97-1101-02.j pw

attorney’s fees under 42 U S C. § 1988, to actions which fal
under the WCA. See Community Credit Plan, 221 Ws. 2d at 775-76.

This court has never sanctioned the application of the catalyst
test to a fee request under the WA > and has not adequately
explained its reasons for doing so now. | believe the majority,
by sanctioning use of the catalyst test wunder the WA has
unnecessarily and incorrectly extended the right of a custoner to
receive attorney’s fees for virtually any outconme which “favors”
t he custoner—not just m stakes in venue.

20 An award of attorney’'s fees under Ws. Stat. § 425.308
is further limted to those cases in which the creditor violated

a provision in the WCA.  River Bank of DeSoto v. Fisher, 206 Ws.

2d 63, 66-67, 556 N.W2d 324 (1996); Nicolaou, 113 Ws. 2d at
536. The creditor bears the responsibility to avoid m stakes of

law and resulting WCA violations. Nicolaou, 113 Ws. 2d at 534.

121 The mmjority has held that “It]he Creditor’s

prosecution of these seven actions in the MIwaukee County

Crcuit Court was a violation of the venue provision of the WCA.”

Community Credit Plan, 221 Ws. 2d at 775 (enphasis added).

Venue for a claimarising out of a consunmer credit transaction is

t he county:

(a) Where the customer resides or 1is personally
served;

® M research has not revealed any federal authority
applying the catalyst test to actions brought under the federa
consuner credit protection act, which provides a basis for
interpreting the WCA. See Ws. Stat. § 421.102(2)(d).
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(b) Where the collateral securing a consuner credit
transaction is | ocated; or

(c) Where the custoner sought or acquired the
property, services, noney or credit which is the
subject of the transaction or signed the docunent
evidencing his or her obligation under the terns of the
transacti on.

Ws. Stat. 8§ 421.401(1). Section 421.401(2) provides:

(2) Wen it appears fromthe return of service of the
sutmmons or otherwise that the county in which the
action is pending under sub. (1) is not a proper place
of trial for such action, unless the defendant appears
and wai ves the inproper venue, the court shall act as
fol |l ows:

(a) Except as provided in par. (b), if it appears
t hat another county would be a proper place of trial
the court shall transfer the action to that county.

(b) If the action arises out of a consunmer credit
transaction, the court shall dismss the action for
| ack of jurisdiction. [Enphasis added.]

22 | am persuaded by the dissent’s position that the
| egi sl ative schenme requires affirmative action by the court on
venue issues. Johnson, 221 Ws. 2d 766, 779 (Curley, J.
di ssenti ng). The |language of the statute supports this
concl usi on.

123 First, the use of the word “shall” indicates that the
court’s action to determ ne venue and either transfer the case or
dism ss the case, if necessary, is mandatory. N colaou, 113 Ws.
2d at 536; Ws. Stat. § 421.401(2)(a) and (b). “Had the tria
court followed the legislative schene, it [w]jould have dism ssed
these actions rather than granting default judgnents. It is the
trial court, not the creditors, who are charged with review ng

the case for inproper venue.” Community Credit Plan, 221 Ws. 2d

at 779 (Curley, J., dissenting). To place the burden of

determning proper venue solely on the «creditor wthout
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acknow edging any court responsibility renders this |anguage
directing the court to act superfluous. W do not construe
statutes so as to render a word or clause superfluous. Footville
State Bank, 146 Ws. 2d at 536.

24 Second, the statenent “when it appears fromthe return

of service’® that the county is not the proper place for trial

suggests to ne that at sone point after the sunmons and conpl ai nt
have been filed, the case will be reviewed for a determ nation of
venue. In contrast, the majority concludes that the prosecution
or commencenent of the action in the wong county, irrespective
of judicial review, constitutes a violation of the WCA The
creditor | oses before he or she has even started.

125 Moreover, the majority’s decision is far too broad—the
prosecution of a case in the wong county constitutes a violation

of Ws. Stat. 8§ 421.401. Comunity Credit Plan, 221 Ws. 2d at

775. Under this holding, attorney’'s fees can be assessed in a
consuner transaction under 8 421.401(2)(a)(where the defect is
remedied by transferring to the proper county) as well as
consuner credit transactions under 8 421.401(2)(b)(where the case
must be dismissed). The ultimte renedy does not determne a

violation; according to the mpjority, the commencenent of an

“ “Witten proof of service is required to the end that

jurisdiction appear of record. This may be supplied by witten
adm ssion of the defendant, by certificate of the sheriff or
deputy if that officer makes the service, otherwi se by affidavit
of any other person naking the service. But it is the fact of

service, not its proof, which gives the court jurisdiction.” 2
CALLAGHIAN' S Ws. PL & PR 8§ 14.44 (4th ed. 1996). A defective return
may be anended even after judgnent to supply om ssions. | d. at

88 14.44 and 14.70.
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action in the wong county constitutes a violation of the venue
provi si on.

126 “Gven the fluid nature of the statute, a county which
was an appropriate county when the action was commenced may
becone inappropriate by the time of service. . . . Further, a
hi gh percentage of these small clains actions are brought and
litigated by non-lawers who often are unable to easily determ ne

what constitutes proper venue.” Community Credit Plan, 221 Ws.

2d at 778-79 (Curley, J., dissenting). | believe the mpjority
has unfairly created a trap in which unsophisticated creditors
may easily step. Consuner credit transactions are not every
creditors’ “bread and butter.”

127 Admttedly, the WCA was enacted, in part, to protect
custoners *“against wunfair, deceptive, false, msleading and
unconsci onabl e practices by mer chants.” W' s. St at .
8§ 421.102(2)(b). However, there has been no finding by the
circuit court that Community Credit’s action was unconsci onabl e,
unfair, deceptive or m sl eading. Wt hout evidence to support a
finding of unfair practices by a creditor, | do not believe a
m stake in venue should constitute a violation of the WCA Nor
does an award of attorney’'s fees w thout evidence of abuse by a
creditor further the purposes of the WCA

128 It is undisputed that the custoners defaulted on their
paynments. In their notions to reopen, the custonmers did not even
raise a defense to the claimof default. It would seemthat the

venue question is being pursued to sinply collect attorney’s
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fees, not defend the custonmers’ defaults. The majority not only
sanctions such suits, its decision encourages them

129 For the above-stated reasons, | respectfully dissent.
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